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City of Philadelphia LAW DEPARTMENT
One Parkway
15835 Arch Street
17" ¥loor
Philadeiphiz, PA 19102

MEMORANDUM

Privileged and Confidential Advice of Counsel

TO: Honorable Frank DiCicco, Councilman

FROM: Romulo L, Diaz, Jr., City Solicitor M‘/

DATE: November 13, 2007

SUBJECT: SugarHouse Application for Submerged Lands License

On October 29, 2007, the Department of Commerce teceived, it care of the Depattment
of Licenses and Inspections, an application (“Appfication”) for & licenss for construction or
improvements on submerged lands from HSP Gaming, L.P. (“Applicant’). Applicant seckaa
license to make use of submerged lands in the Delaware River, which use has not been granted
previously to the Applicant by the Genetal Assembly, You have asked for an opinion on the
basis for the Application, including where the state has granted the City the acthority to consider
such an Application, and how the City has applied and utilized such authority.

The following opinion first reviews tho Director of Commerce’s authority under relevant
law, and then summarizes the procedure goveming consideration of the Application under the
Philadelphia Code.

L Authority of Director of Commerce

By Act No. 321 of June 8, 1907 (the “1507 Act”), the General Assembly authorized the
direstor of the City's Department of Wharves, Docks and Ferrles to ‘“ssue a license or permit for
the erection and making” of any “proposed structure, extension, alteration, improvement or
repair that will encroach upon [the Delaware River],” See 53 P.§. § 14199, The Act requires
that the ditestor conduet s hearing on any such application, after publication of notice, and that
the license or permit “shall not be unreasonably withheld.” 7d,

By Act No. 261 of May 29, 1913 (the “1913 Act™), the General Assembly supplemented,
Inter alia, the City’s authority under the 1907 Act, inoluding authorizing the City, by ordinance,
to regulate and determine the liconse fees for the lcense and approval required under the 1907
Act. See 53 P.S, § 14199,
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By Ordinance of July 8, 1915 (the #1915 Ordinance™), the City enacted legislation
regulating and determining the fees for licenses or perimits issued by the Depariment of Wharves,
Docks and Ferties, as authorlzed by the 1913 Act. This 1915 Ordinance was subsequently
amended by an Ordinance of July 25, 1940, and by an Ordinance of February 23, 1949, Pursuant
to the 1251 Home Rulo Charter, § A-101, the responsibilities of the former Department of
Wharves, Docks and Ferrles were vested in tho new Department of Commerce. The 1915
Ordinance, as amended, was codified ultimately ixx §18-103 of the Philadelphia Code, which is
disoussed in furher detai] below.

In 1978, the Pennsylvania Attorney General in Construction Along Delaware and
Sehuylkall Rivers, 8 Pa, D & C. 3d 438 (1978), resognized the authority of the Director of
Comumerce to issue lioenses pursuant to Section 10 of the 1907 Act:

It is our view that anyone desiring to construct, alter or extend facilities into the Delaware
or Schuylkill Rivers need not seek from the General Assembly a statote suthorizing the
grant of an interest in the submerged land on which the conatruction is to be done
inasmiuch s the General Assembly has already authorized, by statutes, the Direstor of
Commerce of the City of Philadelphia, for those portions of the rivets within the City of
Philadelphia, and the Navigation Commission for the Delaware River and its navigable
tributaries, for portions cutside of Philadelphia, to prant the required interest {n the river
bed.

Id. It is ray opinion and you are so advised that the Attomey General’s opinion confirmed the
Director of Commierce’s authority to issue a license under the 1907 Act.

Subsequent to the Attorney General’s opinion, the General Assembly, by Act No, 325 of
November 26, 1978, adopted the Dam Safety Act, 32 P.S. §5 6931 et seq, (the “Dam Safaty
Act”), It is noteworthy that while the Dam Safety Act specifically repealed similar Heensing
provisions of another 1907 act authorizing the Navigatlon Commission to issue locenses outside
the City of Philadelphia, the Dam Safety Act neither repealed nor addressed the Director of
Cemmerce’s authority under the 1907 and 1913 Acts. See 32 P.S, § 693.27(a). Takenin
context, this evidences an intent to preserve the City’s powers under the 1907 and 1913 Acts.!
Indeed, in Section 15 of the Dam Safety Act the General Assembly prohibits the grant of any
permits for projeots scenpying aubmerged lands in suy navigable tiver unless “the applicant . ,
holds an . . | interest in such submerged lands pursuant to other specific authority from the
General Assembly.” Dam Safety Act, Seotlon 15 (emphasis added). Such “specific authority”
wag granted to the City in the 1907 Act, 53 P.S, § 14199, and, thus, Section 15 of the Dam Safety
Act does not impose any prohibition on permit issuance relevant here, Therefore, it is my

' The local authority to lssuo such licenses datos to the time of the oxiginal 1701 Charter of Witliam
Penn, and has been affirmed consistently by numerous acts of Provineiat and General Asserblies
stuce that time, For an in depth discussion of thia history, see Kusenberg v. Browne, 42 Pa, 173
(1862). This long traditlon further reinfbrees the conchusion that had the General Assembly intended
to repeal the local authority to grant such licenses in enacting the Dam Safety Act, it would have done
8o explicitly.
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opinion that nothing in the Dam Safety Aot was intended to supersede the authority of the
Director of Commerce under the 1907 and 1913 Acts,?

11, Procedures Applicable to Application

Philadelphia Code Section 18-103 gets forth gencrally the procedure for Issuance of a
license or permit for encroachments into the waterway. Specifically, Section 18-103 states that,
before any “proposed structure, extension, aiteration, improvement of repair will encroach upon
the [Delaware River],” the Director of Commerce shall conduct a public hearing upon
application for a permit. Phila, Code § 18-103(3). Such hearing shall be “precoded by notice by
advertisemont twice a week for two successive weeks in two newepapers of general circulation
published in the City.” Jd. Moroover, the applioant arranges and pays for the advertising. Id, at
§ 18-103(3)(a).

The appHcant {e responsiblo for a foe for lssuance of the Heense of $1.50 per 81,000 cost
of construction up to $100,000, and $.75 for cach addifional 31,000 cost of construction
thereafler, /d, at § 18-103(4). Although the hearing on the ticense application is to be conducted
by the Department of Commerce, the license application is to be processed by the Department of
Licenses and Inspections Jd. at § 18-103(2), (3)(a).

You also have requested examples of where the Director of Commerce hag exercised the
authority discussed herein since pass age of the Home Rule Charter, 1have in my possession a
ledger book containing original licenses issued by the City from 1908 through 1968 (License
. Nes. 1-424), which is available for review at your convenience, We also have attemptod to
access later records of the Department of Commerco, but it appears suoh records either have been
lost or misplaced aince the Department of Commerce rolocated its offices in the 19805, From
our own files, we have {dentified several examples of licenses, the most recent of which from
July 1,1974 (License No. 436}, is attached for your information. '

Attachment

? Inote that the General Asserobly amended the Darg Safety Act by Act No. 70 of Qotober 23, 1979,
to extend the Act to water obstructions and enicroachments {the “Dam Safety and Breroachments
Act”), However, the Dam Safety and Encroachments Act did not address or, I believe, affect the
City’s power under the 1907 and 1913 Acts.

Moreover, although not directly controlling, the Penngylvania Commonwealth Court has held that
the Dam Safety and Encroachments Act did not create & sufficiently comprehensive regulatory
soheme that would preempt municipal regulation in flood plein areas. In re Appeal of Hoover, 608
A2d 607 (Pa. Crawlth, 1992),
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